
Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov

ESTTA Tracking number: ESTTA564650
Filing date: 10/11/2013

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Petition for Cancellation

Notice is hereby given that the following party requests to cancel indicated registration.

Petitioner Information

Name JKS Enterprises, Inc.

Entity Corporation Citizenship Washington

Address 17793 State Route 536
Mount Vernon, WA 98273
UNITED STATES

Attorney
information

Jonathan I. Feil
Simburg, Ketter, Sheppard & Purdy, LLP
999 Third Avenue, Suite 2525
Seattle, WA 98104-4089
UNITED STATES
jfeil@sksp.com, ssnow@sksp.com Phone:(206) 382-2600

Registrations Subject to Cancellation

Registration No 3582510 Registration date 03/03/2009

Registrant Fence Systems NW, Inc.
1616 E. Marine View Drive
Everett, WA 98201
UNITED STATES

Goods/Services Subject to Cancellation

Class 035. First Use: 1981/06/01 First Use In Commerce: 1981/06/01
All goods and services in the class are cancelled, namely: Retail stores for fencing materials

Class 037. First Use: 1981/06/01 First Use In Commerce: 1981/06/01
All goods and services in the class are cancelled, namely: Installing fencing

Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Priority and likelihood of confusion Trademark Act section 2(d)

Registration No 3582512 Registration date 03/03/2009

Registrant Fence Systems NW, Inc.
1616 E. Marine View Drive
Everett, WA 98201
UNITED STATES

Goods/Services Subject to Cancellation

Class 035. First Use: 1985/06/01 First Use In Commerce: 1985/06/01
All goods and services in the class are cancelled, namely: Retail stores for fencing materials

Class 037. First Use: 1985/06/01 First Use In Commerce: 1985/06/01
All goods and services in the class are cancelled, namely: Installing fencing

http://estta.uspto.gov


Grounds for Cancellation

Torres v. Cantine Torresella S.r.l.Fraud 808 F.2d 46, 1 USPQ2d 1483 (Fed. Cir. 1986)

Priority and likelihood of confusion Trademark Act section 2(d)

Mark Cited by Petitioner as Basis for Cancellation

U.S. Application/
Registration No.

NONE Application Date NONE

Registration Date NONE

Word Mark ECONOMY FENCE CENTER

Goods/Services Retail stores for fencing materials, installing fencing, repairing fencing,
sales of fencing and fencing materials

Attachments Petition for Cancellation 2013-10-11.pdf(1417277 bytes )

Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.

Signature /Jonathan I. Feil/

Name Jonathan I. Feil

Date 10/11/2013
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
Registrant: Fence Systems NW, INC. 
Trademark:  ECONOMY FENCE CENTER 
Registration No.: 3,582,510 
Serial No.:  77-413,027  
Date of Issue:  March 3, 2009  
Goods/Services:  Retail stores for fencing materials (Class 35) 
 Installing fencing (Class 37) 
 
Registrant: Fence Systems NW, INC. 
Trademark:  ECONOMY FENCE CENTER & design 
Registration No.: 3,582,512 
Serial No.:  77-414,073  
Date of Issue:  March 3, 2009  
Goods/Services:  Retail stores for fencing materials (Class 35) 
 Installing fencing (Class 37) 
 

JKS ENTERPRISES, INC.,  

    Petitioner,  

 v.  

FENCE SYSTEMS NW, INC.,  

    Respondent. 

  
  
  
  
  
  
 

  
 
 
 
Cancellation No.  
 
 

 

PETITION FOR CANCELLATION  
 

JKS Enterprises, Inc. believes that it is or will be damaged by Registrations 

Nos. 3,582,510 and 3,582,512, and hereby petitions to cancel said registrations on the grounds 

stated herein. 

The fee for full cancellation of the registrations in International Classes 35 and 37 is 

remitted with this Petition. 
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As the grounds of this Petition, Petitioner alleges the following: 

1. Petitioner JKS Enterprises, Inc. is a corporation organized under the laws of the 

State of Washington. 

2. Petitioner has been, and is, engaged in the sale, installation, and repair of fencing 

and fencing materials, via a retail store location at 17793 State Route 536, Mount Vernon, WA 

98273, and the rendering of such services in commerce in the ordinary course of trade. 

3. Petitioner and its predecessors in interest have used the mark ECONOMY 

FENCE CENTER (“Petitioner’s Mark”) continuously in connection with the services described 

in paragraph 2 above since at least the date of first use claimed in Respondent’s application 

described in paragraph 9 below, and Petitioner continues to be use ECONOMY FENCE 

CENTER in such fashion. Petitioner attaches hereto as Exhibit 1 a copy of samples of 

Petitioner’s advertising of its services. 

4. Upon information and belief, Respondent and its predecessor in interest have been 

aware of Petitioner’s use of ECONOMY FENCE CENTER for a considerable length of time and 

have consented to such use, have waived any objection to such use, and/or are estopped from 

objecting to or interfering in such use. 

5. Petitioner is successor in interest to the rights of Jerry Sturlaugson under an 

“Agreement of Purchase of [sic] Sale” with Chainlink Specialties Fence Co., Inc. (“Chainlink 

Fence”), signed on February 2, 1984 (the “Petitioner’s Purchase Agreement”). Under Petitioner’s 

Purchase Agreement, Petitioner purchased from Chainlink Fence “the right to continue to do 

business under the name of ECONOMY FENCE CENTER at the address of 2201 Riverside Dr. 

Mt. Vernon, Wa.” 
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6. Upon information and belief, Respondent and its predecessor in interest have been 

aware of Petitioner’s Purchase Agreement from on or about the date it was signed up to the 

present. 

7. By virtue of Petitioner’s extensive, unrestricted, and unchallenged use of 

ECONOMY FENCE CENTER and its rights under Petitioner’s Purchase Agreement, Petitioner 

has the right to use ECONOMY FENCE CENTER in commerce in connection with the sale, 

installation, and repair of fencing and fencing materials, including retail stores for fencing 

materials. 

8. Respondent Fence Systems NW, Inc. is a corporation organized and existing 

under the laws of the State of Washington, doing business at 1616 East Marine Drive, Everett, 

Washington 98201. 

9. On March 4, 2008, Respondent filed an application under Serial No. 77-413,027, 

to register the mark ECONOMY FENCE CENTER (the “Word Mark”) in Class 35 for “retail 

stores for fencing materials” and Class 37 for “installing fencing.” On November 4, 2008, 

Respondent filed a Response to Office Action for such application, which included the following 

statement: “The mark has become distinctive of the goods/services through the applicant's 

substantially exclusive and continuous use in commerce for at least the five years immediately before 

the date of this statement.” Petitioner attaches hereto as Exhibit 2 a copy of Application Serial 

No. 77-413,027 and as Exhibit 3 a copy of the Response to Office Action filed in connection 

with such application. 

10. Registration No. 3,582,510, registering the Word Mark on the Principal Register, 

was issued on March 3, 2009.  

11. Also on March 4, 2008, Respondent filed an application under Serial 

No. 77-414,073 (collectively with Serial No. 77-413,027, the “Applications”) to register the 
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mark ECONOMY FENCE CENTER & design (the “Design Mark,” and collectively with the 

“Word Mark,” “Respondent’s Marks”), in Class 35 for “retail stores for fencing materials” and 

Class 37 for “installing fencing.” The Design Mark consists of “ECONOMY FENCE CENTER” 

(stylized) within a circle with a bar across the front. On November 4, 2008, Respondent filed a 

Response to Office Action for such application, which included the following statement: 

“ECONOMY FENCE CENTER has become distinctive of the goods/services through the applicant's 

substantially exclusive and continuous use in commerce for at least the five years immediately before 

the date of this statement.” Petitioner attaches hereto as Exhibit 4 a copy of Application Serial 

No. 77-414,073 and as Exhibit 5 the Response to Office Action filed in connection with such 

application. 

12. Registration No. 3,582,512 (collectively with Registration No. 3,582,510, the 

“Registrations”), registering the Design Mark on the Principal Register, was issued on March 3, 

2009. 

13. Upon information and belief, Respondent claims to be the successor in interest to 

the rights of Scott D. Strong under an “Offer of Purchase” dated January 13, 1984, under which 

Mr. Strong purchased from Chainlink Fence “the right to do business at 11918 Airport Road, 

Everett, WA as Economy Fence Center.” 

14. The Registrations have caused and/or will cause Petitioner to be damaged, 

including but not limited to as follows: 

(a) Purporting to act under authority of the Registrations, Respondent, 

through its attorneys, has demanded that Petitioner cease and desist from using ECONOMY 

FENCE CENTER outside of Skagit County, Washington, and that Petitioner cease and desist 

from marketing in King and Snohomish Counties, Washington. 
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(b) Purporting to act under authority of the Registrations, Respondent, 

through its attorneys, has demanded that Petitioner transfer the Internet domain name 

economyfencecenter.com to Respondent. 

(c) Purporting to act under authority of the Registrations, Respondent, 

through its attorneys, has demanded that Petitioner cease and desist from using ECONOMY 

FENCE CENTER separate from “of Mr. Vernon.” 

(d) Purporting to act under authority of the Registrations, Respondent, 

through its attorneys, has threatened to sue Petitioner for damages and attorneys’ fees. 

(e) The Registrations create a cloud on title, thus impairing the value and 

marketability of Petitioner’s business, goodwill, and other assets. 

15. Upon information and belief, Respondent’s Marks were not used in commerce by 

Respondent as early as the dates stated in the Applications and were not in use in such commerce 

as of the dates of the Applications. 

16. ECONOMY FENCE CENTER has not become distinctive of the services of 

Respondent, in that Respondent’s use of ECONOMY FENCE CENTER in commerce, if any, 

had not been substantially exclusive and continuous in commerce for at least the five years 

immediately before the date of Respondent’s declarations signed on November 4, 2008, and its 

use is not at this time substantially exclusive and continuous in commerce. 

COUNT I 
Likelihood of Confusion 

17. Petitioner incorporates by reference the allegations contained in paragraphs 1 to 

16. 
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18. Respondent’s Word Mark (ECONOMY FENCE CENTER) is identical to 

Petitioner’s Mark. Respondent’s Design Mark (ECONOMY FENCE CENTER & design) is 

substantially similar to Petitioner’s Mark. 

19. The services identified by Respondent’s Marks are identical to those identified by 

Petitioner’s Marks.  

20. This Petition is being filed within five year from the date of the Registrations. 

21. The Registrations for Respondent’s Marks so closely resemble Petitioner’s Mark 

for identical services as to be likely to cause confusion, or to cause mistake, or to deceive. 

Accordingly, the Registrations should be canceled in their entirety under Section 2(d) of the 

Lanham Act. 

COUNT II 
Fraudulent Procurement 

22. Petitioner incorporates by reference the allegations contained in paragraphs 1 to 

21. 

23. On March 4, 2008, Respondent filed the Applications in the United State Patent 

and Trademark Office (“PTO”), through its lawyers, stating under notice of 18 U.S.C. §1001 

that: (a) the declarant believed Respondent to be the owner of Respondent’s Marks sought to be 

registered, (b) to the declarant’s knowledge and belief no other person, firm, corporation, or 

association had the right to use Respondent’s Marks in commerce, either in the identical form 

thereof or in such near resemblance thereto as to be likely, when used on or in connection with 

the goods or services of such other person, to cause confusion, or to cause mistake, or to deceive, 

and (c) Respondent’s Marks were used in commerce by Respondent as early as the dates stated 

in the respective Applications and were in use in such commerce as of the date of the 

Applications. 
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24. On November 4, 2008, Respondent filed two Responses to Office Action in 

respect of the Applications, which stated under notice of 18 U.S.C. §1001 that ECONOMY 

FENCE CENTER had become distinctive of Respondent’s services through Respondent’s 

substantially exclusive and continuous use in commerce for at least the five years immediately before 

the date of the statement. 

25. The foregoing statements made to the PTO in the Applications and the Responses 

to Office Action were each false:  

(a) As of March 4, 2008, Respondent’s Marks were not owned by Respondent 

and were subject to the right, title, and interest of Petitioner to use ECONOMY FENCE 

CENTER in connection with identical services. 

(b) As of March 4, 2008, Petitioner had the right to use ECONOMY FENCE 

CENTER in connection with identical services. 

(c) On information and belief, as of March 4, 2008, Respondent’s Marks were 

not used in commerce by Respondent as early as the dates stated in the Applications and/or were 

not in use in such commerce as of the date of the Applications. 

(d) As of November 4, 2008, Respondent’s use of ECONOMY FENCE 

CENTER had not been substantially exclusive for at least the immediately prior five years and 

its use was not then substantially exclusive, in that Petitioner had during that period used and 

was at that time using ECONOMY FENCE CENTER in connection with identical services. 

26. Respondent knew that these statements were false. 

27. Respondent knowingly made material misrepresentations to the PTO with the 

intent to deceive in order to obtain the Registrations. 

28. The PTO relied on the representations in issuing the Registrations. 
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29. The PTO would not have issued the Registrations but for Respondent’s false 

representations. 

30. Respondent’s actions in the procurement of the Registrations constitute fraudulent 

procurement, thereby invalidating the Registrations. Accordingly, the Registrations should be 

canceled in their entirety. 

WHEREFORE, Petitioner requests that this Petition for Cancellation be sustained in 

favor of Petitioner and that Registrations Nos. 3,582,510 and 3,582,512 be cancelled in full. 

Respectfully submitted, 

SIMBURG, KETTER, SHEPPARD &  PURDY, LLP 
 
 
 
By: _______________________________  
 Jonathan I. Feil  
 
999 Third Avenue, Suite 2525 
Seattle, WA 98104-4089 
Telephone: (206) 382-2600 
Fax: (206) 223-3929 
E-mail: jfeil@sksp.com 
 
Attorneys for Petitioner 
JKS ENTERPRISES, INC. 

 
 

DATED:  October 11, 2013 
 



   

 
 
 
 

Exhibit 1 
 

Samples of Petitioner’s Advertising   
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Exhibit 2 
 

Application Serial No. 77-413,027  



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77413027
Filing Date: 03/04/2008

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 77413027

MARK INFORMATION

* MARK ECONOMY FENCE CENTER

STANDARD CHARACTERS YES

USPTO-GENERATED IMAGE YES

LITERAL ELEMENT ECONOMY FENCE CENTER

MARK STATEMENT
The mark consists of standard characters, without claim to any
particular font, style, size, or color.

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK Fence Systems NW, Inc.

* STREET 1616 E. Marine View Drive

* CITY Everett

* STATE
(Required for U.S. applicants) Washington

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants
only)

98201

LEGAL ENTITY INFORMATION

TYPE corporation

STATE/COUNTRY OF
INCORPORATION Washington

GOODS AND/OR SERVICES AND BASIS INFORMATION

* INTERNATIONAL CLASS 035 



* IDENTIFICATION Retail stores for fencing materials

FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE
DATE At least as early as 06/01/1981

       FIRST USE IN
COMMERCE DATE At least as early as 06/01/1981

       SPECIMEN FILE NAME(S)

       ORIGINAL PDF FILE spec-6422136243-191456463_.__0303145600_001.pdf

       CONVERTED PDF FILE(S)
       (2 pages) \\TICRS2\EXPORT15\774\130\77413027\xml1\APP0003.JPG

       \\TICRS2\EXPORT15\774\130\77413027\xml1\APP0004.JPG

       SPECIMEN DESCRIPTION an internet display advertising and promoting the services

* INTERNATIONAL CLASS 037 

* IDENTIFICATION Installing fencing

FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE
DATE At least as early as 06/01/1981

       FIRST USE IN
COMMERCE DATE At least as early as 06/01/1981

       SPECIMEN FILE NAME(S)

       ORIGINAL PDF FILE spec-1-6422136243-191456463_.__0303145600_001.pdf

       CONVERTED PDF FILE(S)
       (2 pages) \\TICRS2\EXPORT15\774\130\77413027\xml1\APP0005.JPG

       \\TICRS2\EXPORT15\774\130\77413027\xml1\APP0006.JPG

       SPECIMEN DESCRIPTION An internet display advertising and promoting the services

ATTORNEY INFORMATION

NAME Clark A. Puntigam

FIRM NAME Jensen & Puntigam, P.S.

STREET 2033 6th Ave, Suite 1020

CITY Seattle

STATE Washington

COUNTRY United States

ZIP/POSTAL CODE 98121

PHONE 206-448-3200



FAX (206) 441-5514

EMAIL ADDRESS docket@jensenpuntigam.com

AUTHORIZED TO
COMMUNICATE VIA EMAIL Yes

OTHER APPOINTED
ATTORNEY Robert A. Jensen

CORRESPONDENCE INFORMATION

NAME Clark A. Puntigam

FIRM NAME Jensen & Puntigam, P.S.

STREET 2033 6th Ave, Suite 1020

CITY Seattle

STATE Washington

COUNTRY United States

ZIP/POSTAL CODE 98121

PHONE 206-448-3200

FAX (206) 441-5514

EMAIL ADDRESS docket@jensenpuntigam.com

AUTHORIZED TO
COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 2

FEE PER CLASS 325

* TOTAL FEE DUE 650

* TOTAL FEE PAID 650

SIGNATURE INFORMATION

SIGNATURE /clark a. puntigam/

SIGNATORY'S NAME Clark A. Puntigam

SIGNATORY'S POSITION Attorney of record

DATE SIGNED 03/04/2008



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77413027
Filing Date: 03/04/2008

To the Commissioner for Trademarks:

MARK:  ECONOMY FENCE CENTER (Standard Characters, see mark)
The literal element of the mark consists of ECONOMY FENCE CENTER.
The mark consists of standard characters, without claim to any particular font, style, size, or color.

The applicant, Fence Systems NW, Inc., a corporation of Washington, having an address of
      1616 E. Marine View Drive
      Everett, Washington 98201
      United States
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended.

       International Class 035:  Retail stores for fencing materials

Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or
licensee is using the mark in commerce, or the applicant's predecessor in interest used the mark in
commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as
amended.

In International Class 035, the mark was first used at least as early as 06/01/1981, and first used in
commerce at least as early as 06/01/1981, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) an internet display advertising and promoting
the services.

Original PDF file:
spec-6422136243-191456463_.__0303145600_001.pdf
Converted PDF file(s) (2 pages)
Specimen File1
Specimen File2

       International Class 037:  Installing fencing

Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or
licensee is using the mark in commerce, or the applicant's predecessor in interest used the mark in
commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as
amended.



In International Class 037, the mark was first used at least as early as 06/01/1981, and first used in
commerce at least as early as 06/01/1981, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) An internet display advertising and promoting
the services.

Original PDF file:
spec-1-6422136243-191456463_.__0303145600_001.pdf
Converted PDF file(s) (2 pages)
Specimen File1
Specimen File2

The applicant hereby appoints Clark A. Puntigam and Robert A. Jensen of Jensen & Puntigam, P.S.
      2033 6th Ave, Suite 1020
      Seattle, Washington 98121
      United States
to submit this application on behalf of the applicant.
Correspondence Information: Clark A. Puntigam

2033 6th Ave, Suite 1020

Seattle, Washington 98121

206-448-3200(phone)

(206) 441-5514(fax)

docket@jensenpuntigam.com (authorized)

A fee payment in the amount of $650 has been submitted with the application, representing payment for 2
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /clark a. puntigam/   Date Signed: 03/04/2008
Signatory's Name: Clark A. Puntigam
Signatory's Position: Attorney of record



RAM Sale Number: 3178
RAM Accounting Date: 03/05/2008

Serial Number: 77413027
Internet Transmission Date: Tue Mar 04 19:27:45 EST 2008
TEAS Stamp: USPTO/BAS-64.221.36.243-2008030419274522
2118-77413027-400a47a757492717c6b41a2731
1ea2af672-CC-3178-20080304191456463840









   

 
 
 

Exhibit 3 
 

Response to Office Action in  
Application Serial No. 77-413,027  



PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 77413027

LAW OFFICE ASSIGNED LAW OFFICE 103

MARK SECTION (no change)

ADDITIONAL STATEMENTS SECTION

DISCLAIMER
No claim is made to the exclusive right to use FENCE
CENTER apart from the mark as shown.

SECTION 2(f)

The mark has become distinctive of the goods/services
through the applicant's substantially exclusive and continuous
use in commerce for at least the five years immediately
before the date of this statement.

SIGNATURE SECTION

DECLARATION SIGNATURE /derek smith/

SIGNATORY'S NAME Derek Smith

SIGNATORY'S POSITION Owner

DATE SIGNED 11/04/2008

RESPONSE SIGNATURE /clark a. puntigam/

SIGNATORY'S NAME Clark A. Puntigam

SIGNATORY'S POSITION Attorney of record, Washington bar member

DATE SIGNED 11/04/2008

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Tue Nov 04 16:11:17 EST 2008

TEAS STAMP

USPTO/ROA-64.221.36.243-2
0081104161117501257-77413
027-430e9db19598c983dbbd6
95963e404c-N/A-N/A-200811
04153529239482



PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 77413027 has been amended as follows:

ADDITIONAL STATEMENTS 
Disclaimer
No claim is made to the exclusive right to use FENCE CENTER apart from the mark as shown.

Section 2(f), based on Use 
The mark has become distinctive of the goods/services through the applicant's substantially exclusive and
continuous use in commerce for at least the five years immediately before the date of this statement.

SIGNATURE(S)
Declaration Signature
If the applicant is seeking registration under Section 1(b) and/or Section 44 of the Trademark Act, the
applicant had a bona fide intention to use or use through the applicant's related company or licensee the
mark in commerce on or in connection with the identified goods and/or services as of the filing date of the
application. 37 C.F.R. Secs. 2.34(a)(2)(i); 2.34 (a)(3)(i); and 2.34(a)(4)(ii). If the applicant is seeking
registration under Section 1(a) of the Trademark Act, the mark was in use in commerce on or in
connection with the goods or services listed in the application as of the application filing date. 37 C.F.R.
Secs. 2.34(a)(1)(i). The undersigned, being hereby warned that willful false statements and the like so
made are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false
statements may jeopardize the validity of the application or any resulting registration, declares that he/she
is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant
to be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. §1051(b), he/she believes applicant to be entitled to use such mark in commerce; to the
best of his/her knowledge and belief no other person, firm, corporation, or association has the right to use
the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be
likely, when used on or in connection with the goods/services of such other person, to cause confusion, or
to cause mistake, or to deceive; that if the original application was submitted unsigned, that all statements
in the original application and this submission made of the declaration signer's knowledge are true; and all
statements in the original application and this submission made on information and belief are believed to
be true.

Signature: /derek smith/      Date: 11/04/2008
Signatory's Name: Derek Smith
Signatory's Position: Owner

Response Signature
Signature: /clark a. puntigam/     Date: 11/04/2008
Signatory's Name: Clark A. Puntigam



Signatory's Position: Attorney of record, Washington bar member

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

        

Serial Number: 77413027
Internet Transmission Date: Tue Nov 04 16:11:17 EST 2008
TEAS Stamp: USPTO/ROA-64.221.36.243-2008110416111750
1257-77413027-430e9db19598c983dbbd695963
e404c-N/A-N/A-20081104153529239482



   

 
 
 
 

Exhibit 4 
 

Application Serial No. 77-414,073  



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77414073
Filing Date: 03/05/2008

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 77414073

MARK INFORMATION

* MARK
\\TICRS2\EXPORT15\774\140 \77414073\xml1\APP0002.JP
G

SPECIAL FORM YES

USPTO-GENERATED IMAGE NO

COLOR MARK NO

* DESCRIPTION OF THE
MARK
(and Color Location, if
applicable)

The mark consists of ECONOMY FENCE CENTER (stylized)
within a design which includes a circle with a bar across the
front thereof.

PIXEL COUNT ACCEPTABLE YES

PIXEL COUNT 640 x 824

REGISTER Principal

APPLICANT INFORMATION

* OWNER OF MARK Fence Systems NW, Inc.

* STREET 1616 E. Marine View Drive

* CITY Everett

* STATE
(Required for U.S. applicants) Washington

* COUNTRY United States

* ZIP/POSTAL CODE
(Required for U.S. applicants
only)

98201

LEGAL ENTITY INFORMATION

TYPE corporation



STATE/COUNTRY OF
INCORPORATION Washington

GOODS AND/OR SERVICES AND BASIS INFORMATION

* INTERNATIONAL CLASS 035 

* IDENTIFICATION Retail stores for fencing materials

FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE
DATE At least as early as 06/01/1985

       FIRST USE IN
COMMERCE DATE At least as early as 06/01/1985

       SPECIMEN FILE NAME(S)

       ORIGINAL PDF FILE spec-6422136243-172812292_._ECONOMYFENCE-USE.pdf

       CONVERTED PDF FILE(S)
       (2 pages) \\TICRS2\EXPORT15\774\140\77414073\xml1\APP0003.JPG

       \\TICRS2\EXPORT15\774\140\77414073\xml1\APP0004.JPG

       SPECIMEN DESCRIPTION An internet display advertising and promoting the services

* INTERNATIONAL CLASS 037 

* IDENTIFICATION Installing fencing

FILING BASIS SECTION 1(a)

       FIRST USE ANYWHERE
DATE At least as early as 06/01/1985

       FIRST USE IN
COMMERCE DATE At least as early as 06/01/1985

       SPECIMEN FILE NAME(S)

       ORIGINAL PDF FILE
spec-1-6422136243-172812292_._ECONOMYFENCE-
USE.pdf

       CONVERTED PDF FILE(S)
       (2 pages) \\TICRS2\EXPORT15\774\140\77414073\xml1\APP0005.JPG

       \\TICRS2\EXPORT15\774\140\77414073\xml1\APP0006.JPG

       SPECIMEN DESCRIPTION An internet display advertising and promoting the services.

ATTORNEY INFORMATION

NAME Clark A. Puntigam

FIRM NAME Jensen & Puntigam P.S.

STREET 2033 6th Ave, Suite 1020

CITY Seattle



STATE Washington

COUNTRY United States

ZIP/POSTAL CODE 98121

PHONE 206-448-3200

FAX (206) 441-5514

EMAIL ADDRESS docket@jensenpuntigam.com

AUTHORIZED TO
COMMUNICATE VIA EMAIL Yes

OTHER APPOINTED
ATTORNEY Robert A. Jensen

CORRESPONDENCE INFORMATION

NAME Clark A. Puntigam

FIRM NAME Jensen & Puntigam P.S.

STREET 2033 6th Ave, Suite 1020

CITY Seattle

STATE Washington

COUNTRY United States

ZIP/POSTAL CODE 98121

PHONE 206-448-3200

FAX (206) 441-5514

EMAIL ADDRESS docket@jensenpuntigam.com

AUTHORIZED TO
COMMUNICATE VIA EMAIL Yes

FEE INFORMATION

NUMBER OF CLASSES 2

FEE PER CLASS 325

* TOTAL FEE DUE 650

* TOTAL FEE PAID 650

SIGNATURE INFORMATION

SIGNATURE /clark a. puntigam/

SIGNATORY'S NAME Clark A. Puntigam

SIGNATORY'S POSITION Attorney of record



DATE SIGNED 03/05/2008



PTO Form 1478 (Rev 9/2006)

OMB No. 0651-0009 (Exp 12/31/2008)

Trademark/Service Mark Application, Principal Register

Serial Number: 77414073
Filing Date: 03/05/2008

To the Commissioner for Trademarks:

MARK:  (Stylized and/or Design, see mark)
The applicant is not claiming color as a feature of the mark. The mark consists of ECONOMY FENCE
CENTER (stylized) within a design which includes a circle with a bar across the front thereof.
The applicant, Fence Systems NW, Inc., a corporation of Washington, having an address of
      1616 E. Marine View Drive
      Everett, Washington 98201
      United States
requests registration of the trademark/service mark identified above in the United States Patent and
Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.S.C. Section 1051
et seq.), as amended.

       International Class 035:  Retail stores for fencing materials

Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or
licensee is using the mark in commerce, or the applicant's predecessor in interest used the mark in
commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as
amended.

In International Class 035, the mark was first used at least as early as 06/01/1985, and first used in
commerce at least as early as 06/01/1985, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) An internet display advertising and promoting
the services.

Original PDF file:
spec-6422136243-172812292_._ECONOMYFENCE-USE.pdf
Converted PDF file(s) (2 pages)
Specimen File1
Specimen File2

       International Class 037:  Installing fencing

Use in Commerce: The applicant is using the mark in commerce, or the applicant's related company or
licensee is using the mark in commerce, or the applicant's predecessor in interest used the mark in
commerce, on or in connection with the identified goods and/or services. 15 U.S.C. Section 1051(a), as
amended.

In International Class 037, the mark was first used at least as early as 06/01/1985, and first used in



commerce at least as early as 06/01/1985, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) An internet display advertising and promoting
the services..

Original PDF file:
spec-1-6422136243-172812292_._ECONOMYFENCE-USE.pdf
Converted PDF file(s) (2 pages)
Specimen File1
Specimen File2

The applicant hereby appoints Clark A. Puntigam and Robert A. Jensen of Jensen & Puntigam P.S.
      2033 6th Ave, Suite 1020
      Seattle, Washington 98121
      United States
to submit this application on behalf of the applicant.

Correspondence Information: Clark A. Puntigam

2033 6th Ave, Suite 1020

Seattle, Washington 98121

206-448-3200(phone)

(206) 441-5514(fax)

docket@jensenpuntigam.com (authorized)

A fee payment in the amount of $650 has been submitted with the application, representing payment for 2
class(es).

Declaration

The undersigned, being hereby warned that willful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.S.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to execute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of his/her own knowledge are true; and
that all statements made on information and belief are believed to be true.

Signature: /clark a. puntigam/   Date Signed: 03/05/2008
Signatory's Name: Clark A. Puntigam
Signatory's Position: Attorney of record



RAM Sale Number: 2764
RAM Accounting Date: 03/06/2008

Serial Number: 77414073
Internet Transmission Date: Wed Mar 05 17:37:03 EST 2008
TEAS Stamp: USPTO/BAS-64.221.36.243-2008030517370348
6639-77414073-400f8ddb2dc352436d0192f84f
9cd21e24-CC-2764-20080305172812292725









   

 

 
 
 
 

Exhibit 5 
 

Response to Office Action in 
Application Serial No. 77-414,073  



PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action

The table below presents the data as entered.

Input Field Entered

SERIAL NUMBER 77414073

LAW OFFICE ASSIGNED LAW OFFICE 103

MARK SECTION (no change)

ADDITIONAL STATEMENTS SECTION

DISCLAIMER
No claim is made to the exclusive right to use FENCE
CENTER apart from the mark as shown.

SECTION 2(f), IN PART

ECONOMY FENCE CENTER has become distinctive of the
goods/services through the applicant's substantially exclusive
and continuous use in commerce for at least the five years
immediately before the date of this statement.

SIGNATURE SECTION

DECLARATION SIGNATURE /derek smith/

SIGNATORY'S NAME Derek Smith

SIGNATORY'S POSITION Owner

DATE SIGNED 11/04/2008

RESPONSE SIGNATURE /clark a. puntigam/

SIGNATORY'S NAME Clark A. Puntigam

SIGNATORY'S POSITION Attorney of record, Washington bar member

DATE SIGNED 11/04/2008

AUTHORIZED SIGNATORY YES

FILING INFORMATION SECTION

SUBMIT DATE Tue Nov 04 16:16:41 EST 2008

TEAS STAMP

USPTO/ROA-64.221.36.243-2
0081104161641237814-77414
073-430e69611fecd2ab0157d
cfa870ce22a34e-N/A-N/A-20
081104161408521669



PTO Form 1957 (Rev 9/2005)

OMB No. 0651-0050 (Exp. 04/2009)

Response to Office Action
To the Commissioner for Trademarks:

Application serial no. 77414073 has been amended as follows:

ADDITIONAL STATEMENTS 
Disclaimer
No claim is made to the exclusive right to use FENCE CENTER apart from the mark as shown.

Section 2(f), in part, based on Use 
ECONOMY FENCE CENTER has become distinctive of the goods/services through the applicant's
substantially exclusive and continuous use in commerce for at least the five years immediately before the
date of this statement.

SIGNATURE(S)
Declaration Signature
If the applicant is seeking registration under Section 1(b) and/or Section 44 of the Trademark Act, the
applicant had a bona fide intention to use or use through the applicant's related company or licensee the
mark in commerce on or in connection with the identified goods and/or services as of the filing date of the
application. 37 C.F.R. Secs. 2.34(a)(2)(i); 2.34 (a)(3)(i); and 2.34(a)(4)(ii). If the applicant is seeking
registration under Section 1(a) of the Trademark Act, the mark was in use in commerce on or in
connection with the goods or services listed in the application as of the application filing date. 37 C.F.R.
Secs. 2.34(a)(1)(i). The undersigned, being hereby warned that willful false statements and the like so
made are punishable by fine or imprisonment, or both, under 18 U.S.C. §1001, and that such willful false
statements may jeopardize the validity of the application or any resulting registration, declares that he/she
is properly authorized to execute this application on behalf of the applicant; he/she believes the applicant
to be the owner of the trademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C. §1051(b), he/she believes applicant to be entitled to use such mark in commerce; to the
best of his/her knowledge and belief no other person, firm, corporation, or association has the right to use
the mark in commerce, either in the identical form thereof or in such near resemblance thereto as to be
likely, when used on or in connection with the goods/services of such other person, to cause confusion, or
to cause mistake, or to deceive; that if the original application was submitted unsigned, that all statements
in the original application and this submission made of the declaration signer's knowledge are true; and all
statements in the original application and this submission made on information and belief are believed to
be true.

Signature: /derek smith/      Date: 11/04/2008
Signatory's Name: Derek Smith
Signatory's Position: Owner

Response Signature
Signature: /clark a. puntigam/     Date: 11/04/2008



Signatory's Name: Clark A. Puntigam
Signatory's Position: Attorney of record, Washington bar member

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

        

Serial Number: 77414073
Internet Transmission Date: Tue Nov 04 16:16:41 EST 2008
TEAS Stamp: USPTO/ROA-64.221.36.243-2008110416164123
7814-77414073-430e69611fecd2ab0157dcfa87
0ce22a34e-N/A-N/A-20081104161408521669



   

CERTIFICATE OF SERVICE  
 

 I certify that on this date a copy of the foregoing document was served sent by U.S. 

First Class mail, addressed to: 

 Fence Systems NW, Inc. 
1616 E. Marine View Drive 
Everett, WA 98201 
 
Clark A. Puntigam 
Jensen & Puntigam, P.S. 
2033 6th Ave Ste 1020 
Seattle, WA 98121-2527 
 
Nathaniel Taylor 
Ellis, Li & McKinstry PLLC 
2025 First Avenue, Penthouse A 
Seattle, WA 98121-3125 
Email: ntaylor@elmlaw.com 

 
DATED: October 11, 2013 

 
 
 

      
Jonathan I. Feil 
SIMBURG, KETTER, SHEPPARD &  PURDY, LLP  
999 Third Avenue, Suite 2525 
Seattle, WA 98104 
Telephone: (206) 382-2600 
Fax: (206) 223-3929 
E-mail: jfeil@sksp.com 
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